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CURRENT TOPICS. 





The recent attack upon the person of Queen 
Victoria, calls to mind an English penal stat- 
ute which seems to us to be singularly appro- 
priate. The crime, of course, is treason. 
36 Geo. 3, c. 7, and 57 Geo. 3,¢.6. The 
punishment for it, as under the old law, is 
death, though mitigated of its attendant hor- 
rors. 54 Geo. 3, c. 146, and 33 and 34 Vic. 
c. 23, sec. 31. These enactments not being 
found to have a sufficient deterrent influence 
to prevent such assaults, the 5 and 6 Vic. 
c. 51, known as Sir Robert Peel’s Act, 
was passed with the view of covering the 
criminal with the contempt which such a das- 
tardly offense deserves, and of dissipating 
that glamor of heroism, with which the 
regicides of continental Europe, under more 
despotic governments, have succeeded in en- 
veloping their deeds. It makes it a high dis- 
demeanor ‘‘to discharge, or attempt to dis- 
charge, or point, aim, or present at or near 
the person of the Queen any gun, pistol, or 
any other description of firearms,’’ whether 
loaded or.not, ‘‘withintent * * * * 
to alarm her majesty,’’ the punishment 
to which the offender is liable being penal 
servitude for seven years, or  impris- 
onment for three years, with the additional 
liability ‘‘to be publicly or privately whipped 
as often and in such manner and form as the 
court shall order and direct, not exceeding 
hrice.’’ Says the Law Journal, in speaking of 
this phase of the affair: ‘‘Of course, Maclean 
is guilty of high treason if he be a sane man. 
Equally of course, following the precedent of 
every preceding assault on the Queen, since 
1842, he will not be charged with high trea- 
son; bnt with an assault with intent to injure 
or intimidate, as provided by Sir Robert 
Peel’s Act. 5 & 6 Vict. c. 51. Maclean at 
his examination seemed to show that he per- 
fectly well knows the difference between the 
two offenses, and, from the terms he used, it 
is not improbable that he has read something 
on the subject. If he had known the punish- 
ment which the statute adds to penal servi- 
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tude and imprisonment, or read the trial of 
O’Connor ten years ago, when that punish- 
ment was ordered by Baron Cleasby, he 
might, if punishment had any deterrent effect 
on him, not have done what he did. An act 
like his, instead of being elevated to the dig- 
nity of high treason, is visited with a flog- 
ging.’’ Undoubtedly, to the would-be heroes 
from whose ranks the ‘ tyranicides ’ are re- 
cruited, no penalty, however severe and terri- 
ble in its character, would have so strong a 
deterrent influence as the prosaic ignominy 
and studied contempt of a judicial condemna- 
tion to the lash. 


~~. 


The nomination and prompt confirmation 
of Judge Blatchford to fill the vacancy upon 
the Federal Supreme Bench will, we are con- 
fident,meet with the hearty approbation of the 
bench and bar throughout the entire country. 
The unqualified indorsement by the public at 
large, and particularly by the legal profes- 
sion. which a selection like that of Mr. Jus- 
tice Gray or of Judge Blatchford evokes, is a 
pointed vindication of our position ; for these 
appointments are made in strict accordance 
with the principles for which we have so earn- 
estly contended. 





We print this week the case of Biddle’s 
Appeal recently decided by the Supreme 
Court of Pennsylvania, discussing the ques- 
tion of what constitutes the ‘‘income’’ of 
capital stock, where the shares are bequeathed 
for life with remainder over. Those of our 
readers who were interested in the recent 
Georgia case of Millen v. Guerrard (14 Cent. 
L. J. 214), will be pleased with a further dis- 
cussion of the subject. Though the circum- 
stances of the two cases are hardly parallel, 
the views of the two courts appear to us to 
conflict in principle. Next week we shall 
print Vinton’s Appeal, a still more recent ad- 
judication of the Pennsylvania Court upon 
the same topic, in which again the facts of 
the case are slightly variant. 
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THE RIGHT OF STOPPAGE IN TRAN- 
SITU. 


I. General Considerations.—The right of 
stoppage in transitu is defined by Chancellor 
Kent to be ‘‘the right which the vendor, when 
h2 sells goods on credit to another, has of re- 
suming the possession of the goods, while 
they are in the possession of a carrier, or 
middleman, in the transit to the consignee, or 
vendee, and before they arrive into his actual 
possession, or the designation he has appoint- 
ed for them, on his becoming bankrupt or 
insolvent.’’! This right of stopping the 
goods while they are yet in transitu does not 
proceed upon the ground of rescinding the 
contract, but it 1s the mere enforcement of an 
equitable lien. The vendor can bring suit 
for the price of the goods after he has caused 
them to he stopped in transitu, and while 
they are yet in his possession, provided he be 
ready to deliver them upon payment of the 
price. The consignee can recover possession 
at any time by payment of the price, and if 
the goods are not delivered to him upon the 
tender Of the price, he may recover them by 
an aetion against the vendor.* If a vendor 
has received payment for a part of the goods 
only, he will have a right of stoppage in tran- 
situ as security forthe remainder. Part pay- 
ment diminishes the lien pro tanto on the 
goods detained.° Full payment of the entire 
price must be made before the right of detain- 
ing the goods ceases. The right of stoppage 
in transitu, in order to secure the purchase 
price, is paramount to any general balance 
between the carrier ‘and the consignee, but 
not to the carrier’s lien in the particular 
case.6 This right is not a mere lien which 


12 Kent’s Com. 702. 

2 Rowley v. Bigelow, 12 Pick. 307, 318; Atkin v. 
Colbey, 20 N. H. 154; Grant v. Hill, 4 Gray, 361; 7 
Term R., 445; Jordan v. James, 5 Ohio, 99; 1 Parsons 
on Contracts, 479; 2 Kent’s Com., 541; Long on Sales, 
337; Hilliard on Sales, 211; O’Neill v. Garrett, 6 
Iowa, 480; Wentworth v. Outwaite, 10 M. & W. 4386; 
Cox v. Burns, 1 Iowa, 64: Buckley v. Turniss, 15 
Wend. 137; Edwards v. Varick, 5 Denio, 686; New- 
hall v. Vargas, 15 Me. 314; Lickbarrow v. Mason, 1 
Smith’s Leading Cases, Part II. 1115; Newhall v. 
Vargas, 13 Me. 93; White v. Welsh, 2 Wright. 396, 
406; Patten’s Appeal, 7 Wright, 151. 

3 Kymer v. Suwercropp, 1 Camp. 109. 

4 Ibid. ; 

5 Newhall v. Vargas, 13 Me. 98; Hodgson v. Loy, 7 
Term R. 440; Feise v. Wray, 3 East, 93. 

6 Morley v. Hay, M. & R. 396; Oppenheim vy. Rus- 
sell, 3B, & P, 42, Vide, 2 Kent’s Com., 704. 





the vendor will forfeit if he part with posses- 
sion of the property, but it is a right which 
grows out of his original ownership and do- 
minion. Where goods are sold on time, and 
a particular time is agreed upon for delivery, 
the vendee is entitled to immediate posses- 
sion, and the right of possession and the right 
of property vests at once in him; but his 
right of possession is not absolute, as it is 
liable to be defeated, if he becomes insolvent 
before he acquires actual or constructive pos- 
session.’ Proof of the exercise of this right 
is not absolute proof of the ownership of the 
property, as it is merely the enforcement of a 
lien. 

If. Who. may Exercise the Right.—The 
right of stoppage in trunsitu extends to the 
vendor or consignor, or any person who rests 
his claim upon a proprietary right, but not to 
one who is a mere surety for the price.® In 
the case of Gassler v. Schepler,’ it was held 
that the right of stoppage in transitu may be 
exercised by a third person who has advanced 
money and paid the price of the goods for 
the vendee, and taken from the vendee an 
assignment of the bill of lading as security 
for such advancement. The right does not 
exist as between principal and agent, but a 
principal who assigns goods to a factor upon 
credit may stop them if the factor becomes 
insolvent. So, where goods are consigned 
to anoth»+r to be sold on joint account, the 
consignee is to be considered as entitled to 
exercise the right of stopping the goods dur- 
ing their transit.!° A demand by an unau- 
thorized person can not be ratified by the 
vendor after the property has come into the 
possession, or under the control, of the ven- 
dee." No right of stoppage in tran- 
situ exists where the vendor is indebted to 
the vendee to the full value of the assignment 
on a precedent debt.?4 

III. Necessity of the Vendee’s Insolvency. 
—The validity of the right of stoppage in 


7 Rucker v. Donovan, 13 Kan. 207. 

8 Siffkin v. Wray, 6 East, 371, Bachellor v. Law- 
rence, 9C. B. (N. S.) 548; DeWolf v. Linsdell, L.R. 
5 Kq., 209. 

95 Daly (N. Y.), 476. 

10 Kinlock v. Craig, 3 Term R. 119; Newton v. 
Thornton, 6 East, 17; Fenton v. Pearson, 15 Hast, 
419. 

i Bird v. Brown, L. J. R. 154; cited 2 Kent’s Com., 
705, note 11. 

12 Clark v. Mannon, 3 Paige (N, Y.), 378; Wood v, 
Roache, 1 Yeates (Pa,) 177, 
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transitu depends entirely upon the insolvency 
and bankruptcy of the vendee. The right 
can exist under no other circumstances. Any 
well founded information as to the embar- 
rassment of the vendee in meeting the de- 
mands of his creditors is a sufficient insol- 
vency to justify the stoppage of the goods 
while in transit.4*> This right exists even 
though the insolvency existed at the time the 
purchase was made, if the fact was unknown 
to the vendor.14 

IV. Manner of Exercising the Right,—It 
is not necessary that any particular mode of 
procedure be complied with in stopping the 
goods. Nor is it necessary that there should 
be actual possession before they come under 
the control of the vendee.© No actual seiz- 
ure of the goods need be made. A mere de- 
mand of the carrier, a notice to stop the 
goods, a claim or an effort to get possession 
is sufficient. Any means not criminal may be 
pursued.?° 

V. The Duty of the Carrier.—The carrier’s 
interest arises only where he is required to 
deliver possession of the goods to the ven- 
dor. lt then becomes important for him to 
know whether the claim is a just one; for if 
the claim be good, and he refuse to deliver 
the goods,he becomes liable for their value.?® 
It is prudent for the carrier to retain posses- 
sion of the goods until the validity of the as- 
serted claim is established. The only difli- 
culty arises where the goods have passed 
through the hands of a number of different 
carriers. 

VI. How the Right may be Defeated.— 
The right of stoppage ‘n transitu may be de- 
feated: (a) By the actual or constructive 
delivery of the goods to, or by the placing of 
them under the control of, the vendee, 
or assignee, or his agent or administrator.!7 


13 Bartley v. City of New Orleans, 30 La. Ann., Part 
1, 264. 

14 Benedict v. Schaettle, 12 Ohio St., 515. 

15 Haswell vy. Hunt, 5 Term R. 231; Ellis v. Hunt, 3 
Term R. 464; Scott v. Pettit, 3 Bos. & Pul. 457; Snee 
v. Prescott, 1 Ark. 245, 

16 Vide, Redtield on Carriers, p. 189, and authori- 
ties cited. 

17 Benedict vy. Schaettle, 12 Ohio St. 521; 
v. Campbell, 3 H. L. Cas. 309, 228; 1 Parsons on Con- 
tracts, 282; Bartram v. Farebrother, 4 Bing. 579, 585 
(i8E. C. L. R. 644-647); Dodson v. Wentworth, 4 
M. & G. 1090; 1 Smith’s Lead. Cas. (6th Am. ed.), 
Part II.,pp. 1103, 1104; Whitehead v. Anderson, 9 M. 
& W. 518; Heinkey v. Earl, 8 El. & Bl. 410, 420; Lick- 
barrow y. Mason, 1 Smith’s Lead. Cas. (6th Am. ed.), 








(6) By an indorsement of the bill of lading 
for a valuable consideration to a bona fide in- 
dorsee. 

This question has caused considerable 
controversy among courts and writers, but 
may now be considered as settled. Since 
the decision in the leading case of Lickbar- 


* row v. Mason,’* it has been pretty generally 


admitted that such an assignment, while the 
goods are yet in transitu, will defeat the right 
of the vendor to stop them upon the insol- 
vency of the vendee or consignee. A mere 
re-sale of the goods by the vendee does not 
of itself destroy the vendor’s right of stop- 
page during the transit of the goods.!® It is 
not every indorsement of a bill of lading for 
a valuable consideration, even without collu- 
sion, that will defeat the right of the con- 
signor to stop the goods. It will depend up- 
on the nature and object of the assignment. 
No agreement between the consignee and his 
assignee can defeat the right of the consignor 
to stop the goods while on their way. A 
mere transfer for that purpose alone, and 
where there is no valuable bona fide consid- 
eration, will be adjudged fraudulent.?° 

A transfer of the bill of lading by the ven- 
dee as a mere collateral for a pre-existing obli- 
gation, nothing being advanced, given up or 
lost, on the part of the transferee, will not 
preclude the vendor from exercising the right 
of stoppage in transitu. 74 

VII. Termination of the Right by Reason 
of the Delivery of the Goods to the 
Vendee. — The difficulty in most of the 
modern cases is to determine when the goods 
passed from the control of the vendor and 


1070, notes; Cove! v. Hitchcox, 23 Wend. 611; Ed- 
wards v. Brewer, 3 M. & W. 3875; Mottram v. Heyer, 
5 Denio, 629; Aguirre vy. Parmelee, 22 Conn, 478, 482, 
Grant vy. Hill, 4 Gray, 361, 365; Harris vy. Pratt, 17 
N. Y. 249, 253, 264, 267; 6 Duer, 606; Buckley v. 
Furniss, 16 Wend. 137,141; Hilliard on Sales, 209, 224; 
Bolton vy. Lancashire, ete. R. Co., 1 L. k. (C. P.) 481; 
James Y. Griffin, 2 M. & W. 623, 633, 635; Moses v. 
Boston, etc. R. Co , 4 Foster, 71; Clark v. Meedles, 
25 Pa. St. 888; Blossom v. Griffin, 3 Kern. 569; Mc- 
Carty v. New York, etc. R. Co., 30 Pa. St. 247; Wood 
v. Groeker, 18 Wis. 345; Alabama & Tennessee Co. v. 
Kidd, 75 Ala. 209; Smith v. Nauvoo, ete. R. Co., 7 
Foster, 86; Michigan, ete. R. Co. v. Ward, 2 Mich. 
589; Moses v. Boston, etc. R. Co., 32 N. H. 523; Red- 
field on Carriers, sec. 241; Angell on Carriers, 223, 
310; Long on Sales, 334; 2 Kent’s Com. 703. 

18 1 Smith’s Lead. Cas. (Part LII.), 1070. 

19 Vide, 2 Kent’s Com., 711, and cases cited. 

202 Kent’s Com., 718. 

21 Lessier v. The Southwestern, 2 Wood, 35 
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his agents, and came under the control of 
the vendee and his agents. It has been de- 
cided that a deposit of goods in a warehouse, 
after they have reached their destination, 
subject to the order of the purchaser, is an 
executed delivery.?2 The question as to 
whether a warehouseman received goods as 
the agent of the vendor or the vendee, is a 
question of fact for the j»ry to decide. % 
Where there is no contract to the contrary, 
express or implied, the employment of a car- 
rier by a vendor of goods on credit, consti- 
tutes all middlemen into whose custody they 
pass for transportation and delivery, agents 
of the vendor; and until the complete deliv- 
ery of the goods, they are deemed tn transi- 
tu.24 Goods deposited in a freight-house from 
the cars of the carrier, there to await the pay- 
ment of the freight by the vendee, are still 
en transitu and under the control of the ven- 
dor.45 While in the hands of a local carrier 
during the removal from the freight-house to 
a designated warehouse, there to await the 
orders of the purchaser, the right of the ven- 
dor continues.*® In the case of Rowley v. 
Bigelow“? it was held that,where merchandise 
was placed on board a vessel appointed by 
the vendee, to be shipped in his name to 
some third party, that there could be no 
right of stoppage by the vendee after the 
goods were placed on board the vessel. 
Where the vendee transacts business at the 
same place as the vendor, and no transit of 
the goods is contemplated between the par- 
ties, and by the contract of sale the goods 
are to be delivered at fixed dates upon the 
receipt of the vendee’s notes, the vendor has 
no power to stop the goods, even though they 
be immediately put upon a journey to a dis- 
tant place, provided this transit was not 
mentioned to the vendor at the time of sale.?8 
In the case of Barrett v. Goddard, where the 
above question was elaborately considered, 
Story, J., said: ‘*The other point as to the 
lier and right of stoppage in transitu may be 
dismissed in a few words. The very contract 


22 Frazer v. Hilliard, 2 Strobh. (S. C.) 309. 

2% Hoover v. Tib>its, 13 Wis. 199. 

2% Calahan vy. Babcock, 21 Ohio St. 281. 

26 Ibid. 

% Benedict v. Schaettle, 12 Ohio St. 515. 

27 Rowley v. Bigelow, 12 Pick. (Mass.) 507; Thomp- 
son v. Stewart, 7 Phila. 187. 

2% Holbrock v. Vase, 4 Am. Law Reg. (N.S.) 602; 
Harmer vy. Meyer, 6 East, 614. 





itself repels the notion of alien. The goods 
were deliverable immediately at the option of 
the vendee. The payment was by note on 
time. Now, giving such a credit for the 
price under such circumstances, is decisive 
against any implied right of retainer or lien 
for the price. The transit would be ended, 
and, the right of stoppage in transitu, once 
gone, it could not be reassumed.’’ 

Where goods are sold, and in the course of 
their transitus come into the hands of a ship- 
ping agent of the vendee, who has no author- 
ity to dispose of them at his discretion, but 
only holds them to await further directions 
from the vendee as to the time and convey- 
ance by which to ship them to such vendee 
at a place previously determined, the ven- 
dor’s control over the goods is not termina- 
ted ;?9 but if the agent has authority to give 
them a new destination from that originally 
intended, the delivery is complete, and the 
right of stoppage in transitu ceases. This 
right can not be superseded by an attachment 
at the suit of a general creditor, levied while 
the goods are on their way to their cestina- 
tion.*! If the vendor attach the goods while 
in transit, such attachment will destroy the 
right of stoppage in transitu.®*2 Where goods 
are purchased with the understanding that 
they are to be delivered a part at a time, and 
various deliveries are thus made, the right to 
stop the remaining portion is not lost; nor 
will the fact that the entire lot of goods was 
transferred on the books of the warehouse af- 
fect the right.°* An assignment may be re- 
voked by the shipper at any time before the 
delivery of the bill of lading to the consignee. 
Until the delivery of the bill of lading, no 
title passes. + 

Where goods are sold on the condition that 
title shall not pass until the purchase-price is 
paid, the vendor retains the right of stoppage 


2 Harris v. Pratt, 17 N. Y. 249; Caheen v. Camp- 
bell, 30 Pa. St. 254. Compare Parker v. MclIvers, 1 
Desauss. (S.C.) 274. 

30 Wood v. Yateman, 15 B. Mon. (Ky). 
O’Brian v. Norris, 16 Md. 122. 

81 Dickman vy. Williams, 50 Miss. 500; Morris vy. 
Shryock, 50 Miss. 590. 

82 Woodruff v. Noyes, 15 Conn. 335. 

33 Mohn v. Boston R. Co., 106 Mass. 76; Buckley v. 
Furness, 17 Wend. 504; Secomb v. Woods, 1 Am. 
Law Reg. (O. S.), 290; Tanner vy. Scovell, 14 M. & 
W. 28. 

34 West. Trans. Co. v. Hawley, 1 Daly (N. Y.), 827; 
Ives v. Polock, 14 How. Pr. (N. Y.) 4. 
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in transitu as against the vendee or an inno- 
cent person who purchases of the vendor be- 
fore the arrival of the bill of lading.* Neither 
the fact that the vendor purchased the goods 
on his own credit for the vendee, nor the 
taking of bills on the vendee drawn by his 
agent, nor charging a commission for doing 
the business, nor the acceptance of part pay- 
ment, will defeat the right of stoppage in tran- 
situ.®® In the case of Thompson v. Baltimore, 
etc. R. Co.,37 it was held that where a vendor 
of pig iron pointed out the article sold to the 
vendee, for the purpose of delivering it, and 
the vendee took possession, the lien of the 
vendor was at anend; but if the vendee be- 
came insolvent before paying for it, and no 
third party had acquired an interest in it, the 
vendor could again take possession. In New- 
hall y. Central Pacific R. Co.,8° the vendor 
shipped goods by the defendant’s road to the 
vendee as consigaee, with the bill of lading 
in the.usual form, and afterwards notified the 
defendant to hold the goods, as the consignee 
was insolvent. Shortly after the notification 
the vendee indorsed the bill of lading in the 
usual course of business to the plaintiff, who, 
in good faith and without notice of the in- 
solvency of the vendee, or the stoppage of 
the goods, advanced money thereon. It was 
held that he was entitled to receive the goods 
from the carrier upon the payment of the 
freight, as against the vendor. Where the 
transportation is by water, the vendor’s right 
continues even after the arrival of the vessel 
at the place designated for the delivery of the 
goods, until the vendee has taken possession 
of the goods, even as against attaching cred- 
itors. This is the case, although the vessel 
remains at the wharf some time waiting for 
the vendee to take possession.*® The right 
of stoppage in transitu is regarded with so 
much favor by our courts, that the rules gov- 
erning it will not be subjected to restrictions 
less liberal than those of immemorial pre- 
scription. 4° 
Cuarces Burke Exwiorr. 


35 Pattison v. Culton, 83 Ind. 244; 5 Am. Rep. 199. 
36 Newhall vy. Vargas, 13 Maine, 93. 

87 Thompson vy. Baltimore R. Co., 28 Md. 896. 

88 §1 Cal. 345; 21 Am. Rep. 713. 

39 Nawlor v. Dennie, 8 Pick. (Mass.) 198. 

40 CajJahan y. Babcock, 21 Ohio St. 281. 








WILL OR NO WILL. 





The difficulty which courts of justice have 
found, and the profits which lawyers have en- 
joyed, in the process of solving the questions 
arising out of the settlements of persons who 
have thought professional assistance in the 
making of their wills a needless expense, have 
been the subject of many a joke. Indeed, 
the story goes, we believe, among the laity, 
that when a band of jolly lawyers meet to 
spend a convivial hour, the health of such 
economists is first proposed and deepest 
drunk. But there is a class of cases con- 
nected with the execution of wills in which 
almost equal difficulties have been found, and 
of which an excellent example was recently 
before the Court of Session; the class, we 
mean, in which the question has been whether 
some document left by a person deceased, 
and having more or less the characteristics of 
a will, be in truth deserving of being regarded 
asa will or no. In the former class of cases, 
whatever be the difficulty of making up one’s 
mind as to what the author of the document 
intended, there is no doubt that his own mind 
was fully made up; in the class of which we 
propose now to speak, the difficulty is to be 
able to say whether, at the time he executed 
the writing,he had any concluded testamenta- 
ry intentions at all,or whether he was not mere- 
ly making a sketch of what he might or might 
not afterwards make up his mind to do. The 
case to which we have alluded as having re- 
ceutly come up for judgment, is that of 
Whyte v. Hamilton,’ and the circumstances 
were these: Mr. Walter Whyte, a landed 
proprietor, and a man possessed of consider- 
able means, who was married but was child- 
less, died in 1880 after being for some time 
in declining health. There was found in his 
writing-desk, after his death, a document 
which he had evidently written with care, 
which bore his signature, and which was dated 
seven years before his death. By this docu- 
ment he bequeathed to various relatives every- 
thing, with one slight omission, of which he 
was possessed at its date. But though it 
contained dispositive words, and was in all 
respects but one—its title—an unquestiona- 
ble will, it had these words at the head of it: 
‘‘Notes of Intended Settlement by Walter 


1 July 18, 1881, 18 S. L. R. 676. 
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Whyte of Bankhead.’’ Was this a will, or 
was it only a draft of a will? The widow, 
whose provisions under the document were 
larger than they were under her marriage 
contract, maintained that it was a will, and 
raised an action to have it so declared. She 
alleged that her husband had signed the wri- 
ting long after the date on which it was writ- 
ten, and had so turned what had once been 
only an intended, into a completed testament ; 
and that he had spoken and behaved as if his 
affairs were regulated by will. In accord- 
ance with the rule established in a variety of 
cases, such as that of Munro v. Couts, ? and 
that of Matthews v. Warner, hereafter referred 
to, that where there is such a “patent am- 
biguity’’ as to the real character of a docu- 
ment as this document presented, parol proof 
of surrounding circumstances may be admit- 
ted toclear up such ambiguity, proof was 
allowed of all facts tending to throw light on 
the question whether, notwithstanding the ti- 
tle of the paper, it really expressed Mr. 
Whyte’s testamentary intentions. It then ap- 
peared to be perfectly evident that one of the 
-pursuer’s allegations failed. The signature 
was plainly of the same date, and written 
with the same pen, as the rest of the deed. 
With regard to anything Mr. Whyte had said 
as to the existence of a will, it only appeared 
that several years after he had written his 
‘‘Notes of Intended Settlement,’’ he ques- 
tioned his man of business, who was also his 
brother-in-law, as to whether he could in- 
crease his wife’s annuity, and was told that 
he might leave her an additional annuity if 
he chose. To this he made no reply. The 
‘‘intended settlement’’ itself was not found 
beside Mr. Whyte’s title-deeds, which he 
kept in a tin box in a room adjoining his bed- 
room; or beside such valuable documents as 
deposit receipts, share certificates and inter- 
est coupons which he kept partly in that box 
and partly in a bureau in his bedroom; but it 
was found lying flat and unfolded in a small 
writing-desk which he was in the habit of 
using when he wrote letters, and which he 
kept locked. The company (‘‘bad company,”’ 
as the Lord Ordinary thought) which this 
document kept in that desk was that of his 
bank-book and. cash-book, ‘drafts of letters, 
jottings, papers containing writing, papers 


21 Dow, 487, 





without any, and envelopes.’’ In the opin- 
ion of the Lord Ordinary (Lord Fraser) the 
document had four claims to be regarded as 
Mr. Whyte’s will. It carried out his desire 
of increasing his wife’s provisions under his 
marriage contract ; it was couched in dispos- 
itive and absolute terms; it was carefully 
written ; and, lastly, it was signed. But bal- 
ancing against these circumstances, the fact 
that the testator himself called it only ‘‘notes 
of an intended’’ will, that he had years after 
its date asked whether he could do what, had 
he regarded it as his will, he must have known 
that he had actually done, and that the docu- 
ment was found in what appeared not the 
most likely place for a will, his lordship de- 
cided against the contention that the docu- 
ment was a will. The Second Division, how- 
ever, unanimously reversed the judgment 
and sustained the document as a _ will. 
Their lordships, on their part, seem to 
have been moved mainly by four con- 
siderations—the unwillingness to find that 
a person who has certainly had an inten- 
tion to regulate his affairs by settlement has 
really died intestate, wh'ch a court of equity 
always feels; the signature of the document, 
which prima facie at all events raises the in- 
ference that it was meant as a will; the care- 
ful dispositive words of the document; and 
the evidence of Mr. Whyte’s intention to 
make a provision in the widow’s favor of the 
particular kind which was found expressed in 
the intended settlement. Of these reasons 
the first named needs no comment; but of 
the second it may be remarked that there has 
been considerable diversity of judicial opin- 
ion as to the weight to be given to the signa- 
ture of the writer as an element in determining 
the question whether such a paper is to be 
held a completed writing or a mere memo- 
randum. ‘‘Does anyone,’’ said Lord Ben- 
holme in a case to be hereafter quoted, ‘‘who 
makes a mere memorandum, date or sign it? 
Is it to remind him of his own handwriting ?”’ 
On the other hand, we find Lord Kinloch say- 
ing in another case, that ‘‘some people sign 
even drafts,’’ and in that particular case? a 
document holograph of the writer, and signed 
by him, but which he called a ‘‘draft of cod- 
icil,’? was found by a unanimous judgment 
of the First Division to be a mere draft, and 
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therefore unfit to be regarded as testamenta- 
ry. There seems indeed to be little doubt 
upon the point. Itis a matter of every-day 
experience that persons writing even drafts 
of documents of an important character 
should sign them, and that not by any means 
always for the purpose of authenticating them 
to some one else who is to complete them 
formally, but often, and especially in the case 
of persons who are not (as an examination of 
the orthography of Mr Whyte’s intended set- 
tlement showed him to be not) much given 
to literary pursuits, simply because they deal 
with matters of much importance to the 
writer. Great importance would have at- 
tached to the signature of the document in 
this case, had the widow’s allegation that it 
was adhibited long after the date of the deed 
been proved, because then it would have been 
plain that the deceased meant to turn his 
‘sintended’’ into his final settlement; but in- 
asmuch as it was proved by the appearance 
of the document to have been written at the 
same time as all the rest of the paper, it 
could plainly go but a very short way to con- 
trol the meaning of the title. What, then, 
was the meaning? The Lord Ordinary felt 
himself wholly unable to read it as meaning 
anything else than that what followed was 
the projected settlement of Mr. Whyte, a 
careful memorandum of the will he thought 
of making. Putting himself as far as possi- 
ble in the position of one who sits down with 
a deliberate intention to make his will, his 
lordship evidently felt wholly unable to con- 
ceive that such a person would head that will 
‘‘Notes of an Intended Settlement.’’ Tried 
by the test—Did the writer of this document 
intend it to be followed as his will,if he never 
did anything else to it, but left it at his death 
exactly as it was?—the will seemed to him to 
fail as a testament altogether. In the Inner 
House, at all events in the opinion of Lord 
Young, a very different construction was put 
upon these words. ‘‘If it had been ‘Notes of 
Settlement,’’’ said his lordship, ‘‘there 
would have been no doubt at all; or if it had 
been ‘Intended Settlement by Walter Whyte,’ 
there would have been no doubt atall. Now 
the doubt is scarcely visible when you join 
the words together.’’ Passing by the diffi- 
culty that ‘*Intended Settlement’’ would sure- 
ly have raised a doubt visible enough to 





necessary, we confess that we can see this 
almost infinitesimal doubt very plainly indeed. 
But probably that is because the meaning put 
by his lordship upon the words ‘‘notes’’ and 
‘fintended”’ is very different from that which 
to us, as to the Lord Ordinary, seemed natu- 
ral and obvious. ‘‘Notes’’ of a settlement, 
says Lord Young, mean that we are to take 
note that the deceased meant not to die intes- 
tate, and thereby allow the legal rules of suc- 
cession to govern, while it would be ‘‘almost 
ridieulous’’ to hold that ‘‘intended,’’ as Mr. 
Whyte used it, refers to anything future in 
his intentions at all. Every settlement is just 
what the testator intends; and if he says a 
document is his ‘tintended’’ will, he means 
thereby to say to his executors, ‘*This is what 
I intend that you shall do.’’ On this con- 
struction of the title of the document left by 
Mr. Whyte, astute against intestacy (and 
therefore Ceserving of peculiar favor) as it is, 
we can only remark that it seems to us to do 
complete violence to the meaning which the 
words of the title must have had to Mr. 
Whyte when he wrote them down. It may 
indeed be that a man should use such words 
in the sense ascribed to them, but we think 
the probabilities are vastly against it. And 
much more do we think so when we find that 
at a much later period the writer had ex- 
pressed some doubt whether or not what he 
‘‘intended’’ was within his powers. On the 
whole, we must confess a preference for the 
‘‘almost ridiculous’’ opinion that the words 
Mr. Whyte used were pretty nearly equiva- 
lent to ‘‘scroll’’ or ‘‘draft,’’ and that this 
construction is better than one which, if 
adopted, would have made proof of surrouud- 
ing circumstances almost unnecessary. While 
the decision is no way to be regretted, inas- 
much as it gave effect to a wish which the de- 
ceased plainly entertained, the great difficulty 
of the case seems to us to lie in this, that 
while proof of surrounding circumstances was 
certainly required, the only important cir- 
cumstance elicited,which directly bore on the 
contents of the document, was the existence 
of the wish to make an additional provision 
for his widow, to which we have just alluded ; 
and with regard to it, it seems at least as easy 
to hold with the Lord Ordinary that, at the 
time that intention was disclosed in conver- 
sation, the deceased had not in view as his 
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long before, as to hold with the Lord Justice- 
Clerk that he had them in view, regarded 
them as his will, but was unwilling to com- 
municate to his man of business, the brother 
of the object of his bounty, that he had al- 
ready carried out his intention in a written 
document. 

Of the cases cited in argument it may be 
interesting to note the more suggestive and 
important. In that of Barwick v. Mullings,* 
a somewhat henpecked Mr. Mullings had 
made, with the assistance of Barwick, a rela- 
tive and confident, a ‘‘memorandum of my in- 
tended will,’’ one object of which was to give 
to Mrs. Mullings, should she survive her hus- 
band, a less provision than would be hers if 
her spouse should die intestate. This docu- 
ment was written out by Barwick, and it was 
signed by Mullings, ‘‘so that,’’ in the words 
of Sir John Nicholl, ‘‘the signature could not 
have been carelessly or thoughtlessly added.’’ 
This document Mullings made Barwick keep, 
lest ‘‘Mrs. Mullings should get hold of it.’’ 
Six years after ithad been written, Mullings 
had it read over to him, when he said ‘‘it was 
not to his mind, and he thought of making 
an alteration.’’ But though he took it into 
his own hands for a few days, he made none, 
but very soon gave it back to Barwick for 
the reason already assigned. Some time after 


the pair talked over a new will to replace the 


other, and, with professional assistance, a 
new one was drawn out, but Mullings would 
not approve or sign it. Like many other 
critics of legal documents, he thought it too 
full of ‘‘aforeseids’’ and ‘‘gallows long.’’ 
And he died in that opinion, and left it un- 
signed. In these circumstances, Sir John 
Nicholl held that the old ‘‘memorandum’’ was 
really a will, and that it had never been al- 
tered, and he therefore pronounced it the will 
of the deceased Mullings. 

In the same volume of Haggard’s Reports,° 
will be found a report of a somewhat similar 
case. A Mr. Mitchell died leaving, like Mr. 
Whyte, only one testamentary paper, a docu- 
ment containing (the court thought) a ‘‘com- 
plete and very natural disposition of his af- 
fairs’? as they stood at its date, seven years 
before he died. He had altered it, from time 
to time to meet the changes which the ensu- 
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ing years had brought. He died after a lin- 
gering illness without expressing any anxiety 
about his affairs. The title of the document 
was ‘‘Heads of Will.’’ Sir John Nicholl al- 
lowed a parol proof of surrounding circum- 
stances, and, as a result, the Prerogative 
Court of Canterbury held that the evidence 
bore against the view that the deceased in- 
tended the paper as his will, and therefore 
found that he had died intestate. ‘This case 
presents a strong similarity to that of Whyte 
v. Hamilton, not only in the title of the doc- 
ument concerning which the difficulty arose, 
as to which, indeed, it may be remarked that 
‘*Heads of Will’’ is a title rather more favor- 
able to the validity of the paper than ‘‘Notes 
of Intended Settlement,’’ but also in the cir- 
cumstance that in both cases the choice of the 
court lay between pronouncing in favor of the 
document propounded and finding that the 
writer of it died intestate. It is probable 
that an allegation made by the party support- 
ing the paper in Mitchell’s case, that the de- 
ceased had referred in conversation to his af- 
fairs being settled in the manner expressed in 
the paper, failed at the proof, while in Whyte 
v. Hamilton there was evidence compatible 
with the opinion that the testamentary inten- 
tions of Mr. Whyte were such as were con- 
tained in the paper. 

The leading case of Matthews v. Warner,® 
which decided that where a document 
would, but for some ambiguity upon the 
face of it, such as is presented by a 
heading indicative of only inchoate tes- 
tamentary intention, be entitled to be 
regarded as a will, parol evidence of the 
surrounding circumstances must be admitted 
for the purpose of clearing the ambiguity, is 
itself a case in which the parol evidence was 
ultimately held fatal to the document. The 
heading there was ‘‘Plan of a Will proposed 
to be drawn out as the Last Testament of 
William Matthews.’’ Ihe paper was indorsed 
**‘A Plan designed for the Last Will and Tes- 
tament of William Matthews.’’ Notwith- 
standing this heading, however, the paper 
concluded with an appointment of executors 
‘‘to see this, my last will and testament, com- 
plied with.’’ It was signed and dated. The 
Prerogative Court of Canterbury, proceeding 
mainly on these last words as indicating com- 


64 Ves. Jun., 186. 











THE CENTRAL LAW JOURNAL 249 








pleted intention, found that the document 
was the will of the deceased. But a Com- 
mission of Review held that tae words of the 
heading let in parol evidence of surrounding 
circumstances, and on a consideration of that 
evidence found that «he document was not a 
will. 

The last English case to which we shall re- 
fer is Hattat,? a case which was naturally 
held by the Second Division a strong author- 
ity in favor of the judgment pronounced. A 
lady who was in delicate health went to the 
country for change of air, and while there 
she wrote out a will in her account-book, 
signed it and dated it. Just above her sig- 
nature she wrote, ‘‘I intend this as a sketch 
of my will, which I intend making on my 
return home.’’ She returned home, and lived 
six months after her return, and while at 
home made some use of the account-book, 
but never made the contemplated will of which 
the book contained the sketch. She died 
suddenly. The only evidence as to any con- 
versation that she had had with anyone on 
the subject of the will, was to the effect that 
on one of the legatees under it saying to her 
‘*that on her death she would not have a 
friend,’’ she replied, ‘‘Yes, you will have a 
friend,’’ meaning, it was believed, the execu- 
tor. In these circumstances,Sir John Nicholl 
pronounced in favor of the ‘‘sketch.’’ 

The Scotch cases from which any light may 
be derived on the question of difficulty pre- 
sented in the ease of Whyte v. Hamilton, are 
chiefly cases in which the question for deci- 
sion has been, whether or not a person who 
has already made a formal will, but has deter- 
mined to alter it, and has left a writing ex- 
pressive of such intention, can be held to 
have himself altered it by such writing, or 
only to have intended what he wrote to be 
used as instructions for an alteration to be 
carried into effect by another acting on his 
behalf. Thus Mrs. Sceales, the ‘‘great tes- 
tatrix,’’ as she was once dubbed by Lord 
Neaves, wrote to her man of business telling 
him definitely certain changes in her testa- 
mentary intentions, and enclosing the whole 
labyrinth of her settlements and codicils for 
his consideration. At the end of her Jetter 
she said, ‘‘If you think this addition is not 
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right, perhaps a neat small will might b® 
made out that would cost little money.’’ She 
had quite made up her mind, however, about 
the legacies she meart to give, and the court 
held that while a neat small will might have 
pleased the fastidious taste of a man of busi- 
ness, her intentivns, as expressed in her let- 
ter, were quite plain enough to receive effect 
without it. é 

In Lowson v. Ford,® a lady left a settlement 
and four other writings, the judgment of the 
court upon which is a striking example of the 
construction to be applied to such documents. 
Two of the writings were mere lists of names, 
with sums appended, subscribed by the de- 
ceased. These writings were unanimously 
held by the Second Division to be incapable 
of receiving effect. The treatment of the 
remaining two is instructive. One of them 
began ‘*A Codicil.’? Then followed a list of 
names and sums, as in the two writings just 
mentioned, and then the words: ‘*This is to 
be handed to Mr. Reid [her agent] to add to 
my settlement.’’ This paper was dated and 
signed. The settlement, however, was in her 
own hands all the time, and she never added 
the ‘‘codicil’’ to it. The court held that cod- 
icil invalid, Lord Benholme dissenting. The 
other codicil ran, ‘“To be handed to Mr. Reid, 
a codicil to my deed. Should [ be taken 
away suddenly, my trustees would act upon it 
the same as if it were written as a codicil to 
my settlement.’’ Then followed an enumer- 
ation as before, and the signature of the de- 
ceased. It was held that this codicil had a 
testamentary character stamped on it by the 
deceased herself, and it alone out of the four 
received effect from the court, the principle 
of the judgment, as explained by Lord Cow- 
an, being that in such a case the deceased 
must have not only testamentary intentions, 
but must have igtended the writing to take 
effect as her final will, though the man of 
business have never acted on the instructions 
contained in the writing. 

One more Scotch case remains to be cited— 
a case which, but for the circumstance that 
the author of the troublesome document had 
already made a will, would have come very 
near that of Whyte v. Hamilton. We refer 
to that of Forsyth v. Forsyth,? where the de- 
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ceased, who had already made a foriaal will, 
left a holograph ‘‘draft of codicil,’’ which he 
had signed and dated, and in which he made, 
on behalf of an unmarried daughter, certain 
provisions which he was proved to have had 
in contemplation for some time. This codi- 
cil contained a blank in the ultimate destina- 
tion of certain property with which it dealt. 
The First Division unanimously held it to be 
no part of his settlement, giving weight to 
his being in the custom of employing an 
agent, to the blank in gremio of the docu- 
ment, to the place in which it was found—an 
unlocked drawer in which no documents were 
wont to be kept—and most of all to the name 
**Draft of Codicil’’ which the deceased had 
himself given to the document. 

In taking leave of the interesting and dif- 
ficult class of cases, to the more important of 
which we have alluded, we think one question 
of difficulty and interest may be mooted. 
None of the Scotch cases previous to Whyte 
v. Hamilton, are cases in which the question 
has lain between a decision for intestacy and 
a decision in favor of a document of which 
itis doubtful whether it be testamentary or 
not. Suppose, then, that in the repositories 
of a person deceased there is found a paper 
on which is noted down a list of all his 
means, and that appended to this paper is a 
catalogue of names of persons evidently in- 
tended to be objects of his bounty, having 
after each a sum evidently intended to be 
given to him, and that such sums exact- 
ly exhaust the whole estate. Suppose, 
further, that the document was dated and 
signed by the deceased a month before his 
death. Would it be competent to admit 
proof that this mere list of names and sums 
was frequently referred to by the deceased 
in such terms as have been used in similar 
cases by persons who had made testamentary 
jottings little less imperfeet? or would the 
court be driven to pronounce in favor of in- 
testacy rather than give effect to such a doc- 
ument? The observations of Lords Cowan 
and Neaves in the case of Lowson, above 
referred to, are certainly adverse to the 
admission of such proof, albeit prenounced 
in a case in which the deceased had shown an 
intention to regulate her affairs by formal 
deed ; but it seems to us that, if the case sup- 
posed were to occur, the tendency of the de- 
cisions is, on the whole, rather favorable to 





the admission of such proof as we have sup- 
posed to be tendered.—Journal of Jurispru- 
dence. 








JUDGMENT—CONCLUSIVE EFFECT—MOD- 
IFICATION — WRIT OF ERROR CORAM 
NOBIS. 


BRONSON v. SCHULTEN. 





Supreme Court of the United States, October Term, 
1881. 


1. It is a general rule of law that all the judgments, 
decrees, or other orders of the courts, however con- 
clusive in their eharacter, are underthe control of the 
court which pronounced them, during the term at 
which they are rendered or entered of record, and 
may then be set aside, vacated or modified by the 
court. ; 


2. It is equally well established that, after the term 
has ended, all final judgments and decrees of the 
court pass beyoud its control, unless steps be taken 
during that term, by motion or otherwise, to set 
aside, modify or correct them; and if errors exist, 
they can only be corrected by sueh proceedings, by 
writ of error or appeal, as may be allowed in a court 
which by law can review the decision. 


8. To this rule there has always existed an exception 
founded on the common law writ of error coram nobis, 
which brought before the same court where the error 
was committed certain mistakes of fact not put in is- 
sue or passed upon by the court, sueh as the death of 
one of the parties when the judgment was rendered, 
coverture of a female party, infancy and failure to 
appoint a gu rdian, error in the process, or mistake 
ef the clerk. But if the error was in the judgment 
itself, the writ did notlie. What was formerly done 
by this writ is now attained by motion and affidavits 
when necessary. 


4. Some of the State courts have a larger power 
conferred on them in such cases by statute,and others 
have extended it by asserting a control over their own 
judgments and administering equitable relief in a 
summary way. There is no uniformity among those 
courts on this subject. 

5. Neither the practice of the courts nor the stat- 
utes of the States, in whicb the courts of the United 
States are held, can control those courts on that sub- 
ject. 

6. In the case under consideration, the carelessness 
and laches of the plaintiffs place them outside of any 
rule justifying relief by setting aside a judgment after 
the term at which it is rendered. 


In error to the Circuit Court of the United 
States for the Southern District of New York. 

Mr. Justice MILLER delivered the opinion of 
the court: 

On the 26th day of January, 1877, the following 
order was made of record in the Circuit Court of 
the United States for the Southern District of 
New York: 
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“J. W. Schulten, eé ai. 
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Greene C. Bronson and 22 other causes. 

A motion having come on to be heard before 
this court in the above entitled causes to open the 
judgments therein: Now, on reading and filing 
notice of motion dated December 27, 1876, and 
affidavits annexed of Almon W. Griswold and 
A. Heydenreich, on the part of the plaintiffs, and 
Almon W. Griswold having beer heard for the 
motion on the part of the plaintiffs, and George 
Blias, U. S. District Attorney, in opposition 
thereto, and due deliberation had, it is ordered 
that the judgments entered in the above-entitled 
causes upon the verdicts therein be vacated, and 
that the assessment of the plaintiff's damages 
under the verdicts in said ¢auses be referred to 
John I. Davenport, Esq., as sole referee. And itis 
further ordered that the referee proceed to adjust 
de novo the plaintiff's damages under said ver- 
dicts in accordance therewith, and from the 
amounts found due, if any, to deduct the sums 
paid upon the judgment heretofore entered in 
each of said cases respectively. and that he re- 
portthe balance, if any, found due the plaifitiffs 
in each of said canses. The said referee shall 
give notice to the attorneys of the respective par- 
ties of the time and place of hearing therein, and 
either party may, on the hearing, raise objec- 
tions, and said referee shall decide thereon, and 
either party may file exceptions to such decision 
of the referee within two days after the filing of 
the referee’s report, and bring them to a hearing 
before the court upon four days’ notice. 

**Dated January 26, 1877.” 

March 8, 1877, another order was made,that the 
action be continued in the name of Lucretia Bron- 
son, executrix of the will of Greene C. Bronson, 
who had died in 1863. March 10th the referee’s 
report was filed, in which it was found that there 
was due plaintiffs, in addition to what had been 
paid under the judgment set aside, the sum of 
$1,205.90, and on this sum interest was allowed to 
the amouut of $2,017.21. For these sums, with 
addéd cests, a judgment was rendered in. their 
favor. To reverse this judgment.the present writ 
of error is brought. 

Enough of the record of the original suit, the 
judgment in which is thus set aside, is produced 
before us to show that the action was against 
Bronson, as collector of customs for the port of 
New York, and the claim was for duties in excess 
of what was authorized by law on a Jarge number 
of separate importations; that a verdict was given 
on the trial for plaintiffs for ‘“‘the amount, with 
interest, of the difference between duiies levied 
and paid under protest, on commissions at two 
and one-half per cent., and such duties if levied 
on commissions at two per cent..”’ on the class of 
importations in questien. The commissions al- 
luded to were those paid by the importers before 
shipment to this country. As the amount to be 
recovered under this verdict was matter of com- 








putation and inspection of the custom-house pa- ~ 


pers, it was referred to Samuel Ogden to make re- 
port. 

Neither the judgment of the court which was 
set aside, nor the report of Ogden, on which that 
judgment must nave been entered, nor the plaint- 
iffs’ bill of particulars, on which the action was 
based, is found in the transcript of the record on 
which we are to consider this case. Nor is there 
any bill of exceptions, as there should have been, 
embodying the evidence on which the court acted 
in setting aside the former judgment. Nor is the 
date of that judgment to be ascertained from any- 
thing in this record, unless we can look at certain 
affidavits found in the transcript; for neither the 
notice of the motion to set it aside nor the order 
granting that motion mention the date of that 
gudgment. It would seem that a party seeking to 
open or set aside a judgment seventeen years after 
it had been entered and the amount of it paid, in 
order that another judgment for a larger amount 
might be rendered in the same suit, was not very 
anxious to callattention to dates. This imperfect 
state of the record has made us hesitate to enter 
upon a review of the case; but as the order setting 
aside the original judgment refers to the notice 
of motion and the annexed affidavits as the foun- 
dation of that order, and identifies those papers 
as they are found in the transcript, we are of 
opinion that they may be considered as part of 
the record, so far as the question of the authority 
of the court to make that order is involved. 

Looking to these affidavits, in connection with 
what is more strictly a part of the record, it ap- 
pears that the original suit was commenced in one 
of the State courts, September 2, 1858, and after- 
wards removed into the Circuit Court of the 
United States, where plaintiffs filed a declaration 
containing the common counts. It appears that 
they also served a bill of particulars, setting out 
seventy-four entries of gceods at the custom- 
house, on which they had been charged excessive 
duties by the defendant Bronson. which they paid 
under protest. The affidavit of Murray, a refund 
clerk in the custom-house,states that in thirty-four 
of these entries the sums which should have been 
allowed plaintiffs were emitted in the adjustment. 
It was on this statement that the judgment ren- 
dered on the report of the first referee, Ogden, 
without objection or exception on either side, on 
the 5th day of August, 1860, was set aside, and a 
new reference made. This judgment. it appears, 
was also paid and accepted by plaintiffs in a few 
days, we may suppose,afier it was rendered. The 
affidavit of plaintiffs’ attorney, who attended to 
the original action,and on whose motion the orig- 
inal judgment was set aside, states that the ad- 
justments were made by Ogden, who was an au- 
ditor at the custom-house, and by the collector of 
customs, and by the clerk of the court: that, in 
1864, he discovered that certain errors had been 
committed in fourteen other cases of a similar 
character, in which other persons were plaintiffs, 
to their prejudice, for which new actions were 
commenced, and held barred by the statute of 
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limitations; that as to other cases, including the 
one now before us, he did not discover that items 
embraced in the bill of particulars had been omit- 
ted, until an investigation of certain recent cases 
of like character against Collector Redfield; that, 
in the re-adjustment of these latter cases his at- 
tention was turned to the source of the errors in 
the one now in question. The affidavits of Hein- 
rich and Murray tend te show that all was not in- 
cluded in the adjustment under the verdict that 
ought to have been. 

We have thus a case in which plaintiffs sue for 
excessive charges on account of these commis- 
sions paid on seventy-four entries of goods, 
specifically set out in their bill of particulars. A 
verdict is rendered in their favor, fixing the pre- 
cise error under which the excessive duty had 
been exacted, and leaving to a referee to ascer- 
tain the amount due on each of these entries. 
The referee reports as to all but thirty-four, 
nearly half, of these entries, and as to them 
makes no report. A judgment is rendered in 
conformity to the report, the money paid and ac- 
cepted, and seventeen years afterwards the judg- 
ment is opened to correct the omission of these 
thirty-four entries. 

We are of the opinion that, if there was any 
mistake in the report of the referee and in the 
judgment rendered thereon, it was so clearly due 
to the negligence and inattention of plaintiffs or 
their attorney, that no case is made for relief in 
any ef the medes known to the law, of correcting 
an erroneous judgment after the term at which it 
was rendered. 

Stress is laid upon the fact in argument that the 
referee was one of the clerks in the custom-house, 
who had access to all the books and papers of the 
office. It is probable he was selected by both 
parties, hecause of his familiarity with those ac- 
counts, but he is not mentioned in the order of 
reference as such clerk or officer. Any person so 
appointed would have been permitted to examine 
the necessary books and papers, and in this mat- 
ter he must be held to be, as no doubt he was, an 
impartial referee, representing neither the ecol- 
lector nor the government which was to pay the 
sum found due. 

The plaintiffs had the same right to appear be- 
fore him, examine his report and the evidence on 
which it was founded, to take and urge to the 
court exceptions to it, as in case of any other ref- 
erence. Nothing of the kind was done, and 
though it is here said that no report at all was 
made as to thirty-four out of seventy-four en- 
tries set out in plaintiffs’ bill of particulars, no 
exception was made to the report on that ground, 
nor any inquiry made as to the reason of such 
omission. It is obvious that,if this had beer done, 
the error which is now complained of would have 
been corrected befure the report of the referee 
was confirmed and judgment rendered on it. If, 
then, there was no question of lapse of time, or 
of the power of the court over its own judgments 
after the term at which they are rendered, and if 





this were a bill in chancery to set aside this judg- 
ment on the ground of mistake, it is clear that no 
relief could be granted, because of the negli- 
gence, carelessness and inattention and laches of 
the plaintiffs, or of their attorney, in the matter. 
Does the power of the court over its own judg- 
ment, exercised in a summary manner on motior, 
after the term at which it was rendered, extend 
beyond this? In this country all courts have 
terms and vacations. The time of the commeuce- 
ment of every term, if there be half a dozena 
year,is fixed by statute, and the end of it by the 
final adjournment of the court for that term. 
This is the case with regard to all the courts of 
the United States, and if there be exceptions in 
the State courts, they are unimportant. It is 
a general rule of the law that all the judgments, 
decrees, or other orders of the courts, however 
conclusive in their character, are under the con- 
trol of the court. which pronounces them during 
the term at which they are rendered or entered of 
record, and may then be set aside, vacated, mod- 
ified, or annulled by that court. But itis a rule 
equally well established, that after the term has 
ended, ail final judgments and decrees of the 
court pass beyond its control, unless steps be 
taken during that term, by motion or otherwise, 
to set aside, modify, or correct them; and if er- 
rors exist,they can only be corrected by such pro- 
ceeding by a writ of error or appeal as may be 
allowed in a court which, by law, can review the 
decision. So strongly has this principle been up- 
held by this court, that while realizing that there 
is no court which can review its decisions, it has 
invariably refused all applications for rehearing 
made after the adjournment of the court for the 
term at which the judgment was rendered. And 
this is placed upon the ground that the case has 
passed beyond the control of the court. Brooks 
v. Railroad Company, 102 U. 8. 107; Publie 
Schools v. Walker, 9 Wall. 103; Brown y. Asp- 
den, 14 How. 25; Cameron v. McRoberts, 
3 “Yheaton, 591; Sibbald v. United States, 12 
Pet. 488; United States v. Glamorgan, 2 Curtis, 
236; Bradford v. Patterson, 1 A. K. Marsh. (Ky.) 
464; Ballard v. Davis, 3 J. J. Marsh. 156. 
But to this general rule an exception bas crept 
into practice in a large number of the State courts 
ina class of cases not well defined, and about 
which and about the limit of this exception these 
courts are much at variance. An attempt to rec- 
oncile them would be entirely futile. ‘The excep- 
tion, however, has its foundation in the English 
writ of error coram nobis, a writ which was al- 
lowed to bring before the same court in which 
the error was committed, some matter of fact 
which had escaped attention, and which was ma- 
terial in the proceeding. These were limited 
generally to the facts that ene of the parties to 
the judgment had died before it was rendered, or 
was an infant and no guardian had appeared or 
been appointed, or was a feme covert and the like, 
or error in the process through the default of the 
clerk. See Archbold’s Practice. In Roll’s 
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Abridgment, p. 749, it is said that if the error be 
in the judgment itself, a writ of error does not lie 
in the same, but in another and superior court. 
In the case of Pickett’s Heirs v. Legerwood, 7 
Pet. 147, this court said that the same end sought 
by that writ is now in practice generally attained 
by motion, sustained,if the court require it by af- 
fidavits; and it was added that so far had this 
latter mode superseded the former in the British 
practice, that Blackstone does not even notice 
the writ among his remedies. 

It is quite clear upon the examination of many 
cases of the exercise of this writ of error coram 
nobis found in the reported cases in this country, 
and as defined in the case in this court above 
mentioned, and in England, that it does not reach 
the facts submitted to a jury, or found by a ref- 
eree, or by the court sitting to try the issues; and 
therefore it does not include the present case. 
There has grown up, however, in the courts of 
law, a tendency to apply to this control over their 
own judgments, some of the principles of the 
courts of equity in cases which go a little further 
in administering summary relief than the old- 
fashioned writ of error coram nobis did. This 
practice has been founded in the courts of many 
of the States on statutes which conferred a pre- 
scribed and limited control over the judgment of 
a court after the expiration of the term at which 
it was rendered. In other cases the summary 
remedy by motion has been granted as founded 
in the inherent power of the court over its own 
judgments, and to avoid the expense and delay 
of a formal suit in chancery. It can easily be 
seen how this practice is justified in courts of the 
States where a system has been adopted which 
amalgamates the equitable and common-law ju- 
risdiction in one form of action, as most of the 
rules of procedure do. 

It is a profitless task to follow the research of 
counsel for defendants in error through the nu- 
merous decisions of the State courts cited by him 
on this point in support of the action of the cir- 
cuit court. The cases from the New York courts, 
which go farthest in that direction, are largely 
founded on the statute of that State, and we are 
of opinion that on this point neither the statute of 
that State nor the decisions of its courts, are 
binding on the courts of the United States held 
there. 

The question relates to the power of the courts 
and not to the mode of procedure. It is whether 
there exists in the court the authority to set aside, 
vacate and modify its final judgments after the 
term at which they were rendered, and this au- 
thority can neither be conferred upon nor with- 
held from the courts of the United States by the 
statutes of a State or the practice of its courts. 

We are also of opinion that the general current 
of authority in the courts of this country fixes the 
line beyond which they can not go in setting 
aside their final judgments and decrees, on mo- 
tion made atter the term at which they were ren- 
dered, far within the case made out here. Lf iti 





an equitable power supposed to be here exercised, 
we have shown that a court of equity, on the most 
formal proceeding, taken in due time, could not, 
according to its established principles, have 
granted the relief which was given in this case. 
It is also one of the principles of equity most fre- 
quently relied upon, that the party seeking relief 
in a case like this, must use due diligence in as- 
serting his rights, and that negligence and laches 
in that regard are equally effectual bars to relief. 

As we have already seen, nothing hindered the 
plaintiffs from discovering the mistake of which 
they complain for seventeen years, but the most 
careless inattention to the proceeding in which 
they had claimed these righis and had them ad- 
judicated. 

There was here an acquiescence for that length 
of time in the eorrectness of a judgment which 
had been paid to them, when the error, if any ex- 
isted, only needed a comparison of their own bill 
of particulars with the report of the referee, to 
be seen, or at least to be suggested. Having been 
negligent originally, and having slept on their 
rights for many years, they show no right. under 
any sound practice of the control of courts over 
their own judgments, to have that in this case set 
aside. 

It follows thatthe judgment of the circuit court 
is reversed, with directions that the order vacat- 
ing the former judgment be set aside, and the 
motion of plaintiffs in that matter be overruled. 





WILL — CAPITAL STOCK BEQUEATHED 
FOR LIFE— WHAT IS THE INCOME OF 
STOCK. 





BIDDLE’S APPEAL. 


Supreme Court of Pennsylvania, January 30, 188%. 


Where the income and interest of shares of stock 
were bequeathed for life with remainder over, and 
after the death of the testator the company increased 
its capital by Offering to its shareholders the option to 
subscribe new stock at par, and the executors sold the 
option in the market, and it appeared that a slight de- 
preciation followed the issue of the new stock, it was 
held that the sum realized by the sale of the options, 
though greater in amount than was necessary to make 
up this depreciation, was all to be accounted capital 
and notincome. 


Appeal of Elizabeth B. Biddle from a decree of 
the Orphans‘ Court of Philadelphia County, con- 
firming the adjudication made upon the account 
of the executor of Mary Condy, deceased. 

The following facts, which were undisputed, 
were proved at the audit: Mary Condy died on 
June 29, 1880, leaving a vill, by which she be- 
queatned the “income and interest” of her residu- 
ary estate to Elizabeth B. Biddle during her nat- 
ural life, and, after her death, the residuary estate 
to be divided between the Protestant Episcopal 
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Hospital and Christ Church Hospital, in equal 
proportions. .The testatrix died possessed of cer- 
tain shares of capital stock of the Insurance Com- 
pany of North America. Ata meeting held on 
November 15, 1880, the stockholders of the com- 
pany adopted aresolution by which the capital 
stock was increased from $2,000,000 to $3,000,000. 
This was done by .issning 100,000 new shares to 
the shareholders in the proportion of one for each 
two shares held by them, they paying $10 per 
share for the stock, and also $10 per share for the 
privilege of subscribing to the same at par—the 
proceeds of which privilege were added to the 
surplus fund of the eompany. The result of this 
transaction was a diminution of seventy-five cents 
in the value of each share as computed by divid- 
ing the sum of the capital and surplus of the 
company by the number of existing shares before 
and after the issue of the new stock. When this 
resolution was adopted, the executor held for the 
estate 108 shares, and, instead of subscribing for 
the new stock, he sold his privilege for $533.25. 
The life-tenant claimed the proceeds of this sale, 
as income, after allowing the sum of seventy-five 
cents per share thereout to those in remainder. 

The auditing judge (Hanna, P. J.) disallowed 
the claim, and held that under Moss’ Appeal (2 
Norris, 264; 3 Weekly Notes, 428) the proceeds 
arising from the sale of the optien belonged to 
the principal of the estate, and awarded it accord- 
ingly. Elizabeth B. Biddle filed exceptions to the 
adjudication, which were dismissed (see Condy’s 
Estate, 10 Weekly Notes, 319,, whereupon she 
took this appeal, assigning for error the decree of 
the court, awarding the whole of the proceeds of 
the options to principal. 


Edward Hopkinson, fcr the appellant; J. B. 
Townsend, for the appellee. 


MERCUR, J., delivered the opinion of the court: 

This contention is between the tenant for life 
and the residuary legatee, under the will of Mary 
Condy, who died on the 29th of June, 1880. She 
gave and bequeathed all her estate to the appel- 
lant, in trust, to collect and receive the income 
thereof for her own use during her life, and at her 
‘death the testatrix gave one-half the residue to 
the appellee. The property bequeathed was stock 
of the Insurance Company of North America. 

Ata meeting of the stockholders of the com- 
pany, held on the 15th of November, of the same 
year, it was resolved to increase the capital stock 
from $2,000,000 to $3,000,000, by issuing 100,000 
shares, at $10 per share, in the proportion of one 
share to each two shares held by the stockholders. 
‘They to pay $10 per share for each share of the 
new stock, aud also $10 per share for the privilege 
of subscribing, the proceeds of which privilege 
were to be added to the surplus fund of the com- 
pany. 

Instead of subscribing for the new stock, the 
executor sold the privilege of subscribing there- 
for. The question is, whether the sum thus real- 
ized should be awarded to the appellant as income, 





or whether it belongs to the principal of the 
estate? 

The entire value of the stock, with all its inci- 
dents, at the death of the testatrix, constituted 
the principal of the estate. On this principal, the 
appellant was entitled to income. Whatever value 
beyond par the stock then had, by reason of the 
large surplus fund of the company or otherwise, 
attached to the stock, and formed a part of the 
prinectpal. The appellant was not given any part 
of this aggregated value of the stock. The in- 
come therefrom was all she was entitled to re- 
ceive. Whatever was capital must remain capital. 
The executor could not take therefrom and give 
to the life-tenant, to the injury of the residuary 
legatee. The surplus of the company was large. 
This greatly increased the value of the stock. It 
is not shown that the stock was of greater value 
on the 15th of November than on the day of the 
death of the testatrix, nor that the surplus fund 
had been increased in the mean time. 

The right of a stockholder to subscribe for new 
stock was a right to change the form of the in- 
vestment; but that which existed as principal did 
not, by the exercise or sale of that right, become 
income. The appellant became entitled to the 
income on that principal in its changed form, but 
not to the principal itself. 

The distinction between the surplus fund exist- 
ing at the time of the death of the testator anda 
fund accumulated afterwards, is distinctly recog- 
nized in Earp’s Appeal. 4 Casey, 368. That 
which had accumulated before the death of the 
testator was held to be part of the principal of the 
fund, and that which accumvlated after his death 
to be income. The correctness of the principal 
there ruled is expressly affirmed in Wiltbank’s 
Appeal (14 P. F. Smith, 256), although, under 
the facts of the case, the profits on a sale of the 
newly-subscribed stock was held to be income. 
Moss’s Appeal (2 Norris, 263) is in entire harmo- 
ny with the conclusion at which we have arrived. 
There the trast fund consisted of stock, and each 
of the stockholders was given the privilege of 
subscribing and paying for as many shares of the 
new stock ashe held of the old. The estate of 
the testator was entitled to subscribe for one hun- 
dred shares of the new stock. The executors not 
having funds sufficient to pay the sum required 
for so much stock, sold the option to subscribe 
for sixty shares thereof,and with the money real- 
ized therefrom subscribed and paid for the re- 
maining forty shares. The life-tenant claimed 
these shares thus acquired to be income; but it 
was held they formed a portion of the capital of 
the residuary estate. It was there said by our 
brother Paxson,there is no doubt about the law; 
the difficulty is in applying the law to the facts of 
the particular case. Itis true, one reason given 
for the ruling was, that after the increase of the 
stock the value of each share decreased. Such 
must be the natural effect of an increase pro- 
duced in part by putting an existing surplus fund 
into certificates of new stock. The additional 
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sum paid in for each share being less than the 
actual value of a share of the old stock necessarily 
lessens the value of the latter. In the present 
case, the diminution in the value of the stock and 
in its market price is shown to be small. That, 
however, we think, is not the only evidence of 
what constitutes principal or capital. In so far 
as the fund, which was a part of the residuary es- 
tate, was used to acquire the new stock, the latter 
took the place of the former. It was not income, 
but capital in a changed form. The appellant is 
not entitled to the corpus of the new stock, but to 
its income. 

Decree affirmed, and appeal dismissed at the 
costs of the appellant. 

SHARSWOOD, C. J., and TRUNKEY, J., dissent. 





CONTRACT — INADEQUATE CONSIDERA- 
TION—UNCONSCIONABLE BARGAIN. 





CAPLICE v. KELLY. 





Supreme Court of Kansas, March Term, 1882. 


Inadequacy of consideration alone is no ground for 
setting aside, or refusing to enforce, a contract. But 
where a party has sold and transferred to another, for 
a valuable consideration, a policy of insurance of 
$1,477.78, which the insurance company is willing 
to pay, if the assignor will sign her signature to the 
release on the policy, and such assignor avails herself 
of the situation of her assignee, who cannot without 
such signature recover the money due him on the pol- 
icy, excepting after long delay and costly litigation, to 
exact the bard and unconscionable bargain that she 
shall have back more than one-fourth of the amount 
of such policy for the mere inconvenience of her 
writing her signature, such agreement can not be en- 
forced by the assignor. Under such circumstances, 
the assignor can recover at most only what is fairly 
due her for the inconvenience or service of writing her 
signature. j 


Error from Pocttawatomie County. 

Thomas Fenlon, for plaintiff in error; A. J. Wil- 
liams and James S. Merritt, for defendants in er- 
ror. 

On the 11th day of June, 1875, Michael Caplice, 
the husband of the plaintiff in error, had in his 
possession a certain ten year endowment policy 
issued by the Northwestern Life Insurance Com- 
pany, insuring his life for the benefit of his wife, 
Eliza Caplice. On that day Michael and Eliza 
Caplice sold the insurance policy to M. Kelly and 
P. H. McHale, the defendants in error, and then 
executed and delivered to P. H. McHale the fol- 
lowing written assignment: 

“St. Marys, Kan., June 11, 1875. 

For a valuable consideration,the receipt where- 
of is hereby acknowledged, we, by this instru- 
ment, do assign and transfer to P. H. McHale, of 
St. Marys, Kan., all right, title and interest in 
and to Policy No. 34,169, for his sole use and ben- 
efit. In case ef the death of the said assignee be- 





fore the policy becomes due, then, and in that 
case, it shall be payable to the heirs or assigns of 
P. H. McHale. 
MICHAEL CAPLICE, 
Eviza CAPLICE.”’ 


The policy matured May 2, 1878. The amount due 
thereon was $1,477.73. The defendant in error de- 
manded this sum of the company,and the company 
was willing to pay it, but refused to pay it until 
Mrs. Caplice signed the release or receipt thereon. 
The latter refused to sign the release, and said she 
could beat her assignees out of all the policy, 
but would not if they would give her an agree- 
ment to pay $477.73 when they collected the 
amount due thereon. Thereupon the following 
writing was executed : 

“St. Mary’s, May 9, 1878. 

For and in consideration that Mrs. Eliza Cap- 
lice signs and releases all her right, title and in- 
terest to and in Poliey No. 34,169 of the North- 
western Mutual Life Insurance Co. for $2,000 on 
the life of Michael Caplice, for the sole use and 
benefit of Eliza Caplice, his wife, I hereby agree 
and bind myself unto the said Eliza Caplice to 
pay unto her the sum of $477.73, and on payment 
of said policy unto P. H. McHale or order, for 
whom I have power of attorney. 

M. KELLY. 

Signed in the presence of J. W. Fitzgerald.” 

‘“‘May 29, 1878. 

We; the undersigned, hereby guarantee the 
payment of the within amount namely, $477.73, 
not later than ten days after the payment of the 
within-mentioned policy. 

P. H. MCHALE.”’ 

After the insurance company paid the amount 
due upon the policy, Mrs. Caplice demanded of 
the parties to the written agreement the sum of 
$477.73, This was refused, and she brought her 
action in the district court of Pottawatomie 
county against the defendants in error on the 
said writing, dated May 29,1878. The defend- 
ants pleaded that the paper executed by them was 
obtained by fraud and extortion, and was wholly 
without consideration. Judgment was rendered 
in favor of the defendants and against the plaint- 
iff, and the plaintiff brings the case here. 

Horton, C. J., delivered the opinion of the 
court: 

This case was before this court at the January 
Term, 1880. 23 Kan. 474. At that time we held 
that Mrs. Caplice was ouly entitled to a reasona- 
ble compensation for the inconvenience or service 
in making her signature to the receipt on the back 
of the insurance policy, and remanded the case 
for a new trial. Thereafter the plaintiff in error 
amended her petition and declared upon the 
contract made for services and the agreed price 
therefor. The trial was had upon such amended 
petition to the court without a jury. The follow- 
ing are the findings of fact: 1. That the con- 
tract of employment was made as alleged in the 
petition. 2. That the services were rendered by 
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the plaintiff as alleged in the petition. 3. That 
atthe time of the employment defendants prom- 
ised to pay for the services, as shown by the 
written obligation set forth in the petition. 4. 
That the money due on the insurance policy was 
paid by the insurance company to the defendants, 
and the services specified in the written obligation 
set forth in the petition was demanded by the 
plaintiff from the defendants more than ten days 
after the payment of the amount due on the 
policy, and before the commencement of this ac- 
tion. 5. That the contract of employment and 
promise to pay therefor the amount specified in 
the written obligation set forth in the petition 
was made by the parties with fuil knowledge of 
all the facts and without any fraud or misrepre- 
sentation on the part of the plaintiff, but that she 
demanded from the defendants a promise to pay 
her $477.73, and refused to sign the receipt to the 
insurance company until they executed the agi ee- 
ment to pay her that sum, when the value of her 
work and labor in signing said receipt was only 
one cent. 

And as a conclusion ef law the court found that 
the plaintiff was entitled to recover the sum of 
one cent and costs up to the time of the offer to 
confess judgment, and thereupon rendered judg- 
ment in favor of plaintiff and against the defend- 
ant for the sum of one cent and her costs herein 
expended , up to the 20th day of June, 1881, at 
the time of, said offer to confess judgment was 
made, taxed at $——, and that said plaintiff pay 
the costs thereafter incurred by defendants. Not- 
withstanding the very able and exhaustive argu- 
ment presented by counse)] for plaintiff in error, 
we think the judgmeat of the court below must be 
affirmed. We did not hold before, and do not hold 
now, that inadequacy of consideration alone isa 
sufficient ground for setting aside, or refusing to 
enforce, a contract, and we fully agree with coun- 
sel that no case well considered can be found in 
the authorities where inadequacy of considera- 
tion, abstracted from all other considerations, has 
been deemed sufficient to set aside a contract, or 
to refuse to enforce it. If our former opinion was 
liable to this construction, we would be very wil- 
ling, not enly to reconsider, but to reverse that 
judgment. We stated then that, morally, Mrs. 
Caplice ought to have given her signature with- 
out making the extravagant demand she did; that 
instead of acting justly,she attempted to take ad- 
vantage, and an unfair one,of the parties who had 
paid for all the right and interest in the insurance 
policy, and we can do no more than reiterate now 
what we then said, that the courts, as a rule, will 
lay hold of the slightest act of oppression or un- 
fair advantage to set at naught a promise obtained 
under the circumstances that the agreement sued 
upon was acquired. 

Counsel for plaintiff in error refers to the finding 
that such agreement was made by the parties with 
full knowledge of all the facts, and without any 
fraud or misrepresentation, and upon this insists 
that the question of the value of the services of 





plaintiff was solely a question between the con- 
tracting parties. If Mrs. Caplice had not been 
connected with the sale and transfer of the policy 
to the makers of the contract sued upon, and the 
makers thereof had employed her to render ser- 
vices for them in the collection of the claim 
against the insurance company, and promised to 
pay her much or little therefor, we suppose the 
contract could be enforced, however inadequate 
the consideration. Under circumstances of that 
kind,if the demand of Mrs. Caplice for her sery- 
ices had been extravagant, the parties would have 
the opportunity to reject her services and employ 
some other person who was more reasonable in 
his or her charges. But in this case, Messrs. 
Kelly and McHale had no choice other than te 
make the promise in writing demanded of them 
by Mrs. C., or fail to obtain the money due them 
until after long delay and costly litigation. Mrs. 
Caplice and her husband had sold and transferred 
the policy to the makers of the contract, and as 
the inducement to purchase the latter parties ex- 
pected to collect the money due therein at matu- 
rity. Wemay assume, as nothing appears to the 
contrary, that in such purchase Mr. and Mrs. 
Caplice dealt with the buyers thereof upon equal 
terms. That they received consideration to their 
full satisfaction for the assignment and delivery 
of the policy; acting in good faith to their as- 
signees, they were interested in having them col- 
lect the amount due on the policy from the insur- 
ance company. The company was very willing 
to pay the policy and thus carry out the agree- 
ment of the parties, if Mrs. Caplice, the benefi- 
ciary in the policy, would sign the second transfer 
on receipt. This signature was asked for, we 
suppose, out of abundant eaution on the part of 
the insurance company to save any further claim 
by Mrs. Caplice of interest in its proceeds. The 
refusal of Mrs. Caplice to write her signature 
blocked the payment of the policy. She did not 
pretend to have any title or interest in the policy 
or its proceeds; but when she ascertained the in- 
ability of her assignees to collect the money on the 
policy she had transferred to them without her 
release, except by long delay and costly litiga- 
tion, she conceived the idea of exacting a hard 
and unconscionable bargain from the very per- 
sons whom she ought in common honesty to have 
aided to collect the policy she had transferred. 
For the mere inconvenience of writing her name, 
for services worth only one cent, she demanded 
an agreement in writing for the payment of nearly 
$500. As tending to show the conduct of Mrs. 
Caplice and the circumstances under which the 
agreement was signed, we quote from the evi- 
dence of Kelly, one of the defendants in error, 
as follows: 

‘Am apartner of McHale; had an equal inter- 
est with McHale. When policy was due,the com- 
pany required us to get plaintiff’s receipt on back 
of policy for the .noney. I went to plaintiff and 
asked her to sign the receipt. She said she would 
not unless we paid her $477.73, or executed au 
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agreement to pay it. That she could beat us out of 
all of it, but would not if we would give her the 
agreement for $477.73. She then and there ad- 
mitted that she had assigned the policy over to 
us, and had been fully paid for it. She made no 
claim to any interest in the policy. The signing 
of the receipt was the only consideration for the 
agreement sued on. The receipt was signed May 
29, 1878. The agreement sued on was signed 
same day.”’ ‘ 

The statements of Mrs. Caplice to Kelly, and 
the terms of the agreement, satisfy us that there 
must have been that pressure upon the s'gners at 
its execution which, in our view, amounts to op« 
pression and extortion. The agreement was so 
hard and unconscionable that we do not think it 
ought to be enforced. Mrs. Caplice ought not to 
recover; if anything, at most only what was fairly 
due her for the inconvenience or service for 
writing her signature. 

The judgment of the district court will be af- 
firmed. 

BREWER, J., taking no part in the decision. 

VALENTINE, J.: 

I coneur in the decision of this case, not be- 
cause of any mere inadequacy of the considera- 
tion for the defendants’ written promise, but be- 
cause of atotal want of such consideration. The 
real consideration for the promise was not the 
mere signature of the plaintiff, but it was the 
supposed transfer from the plaintiff to the de- 
fendants of the right and power to collect from 
the insurance company the amount of the in- 
surance policy, of which the plaintiff was the 
expressed beneficiary. (See written instrument 
signed by defendants, as copied in Kelly v. Cap- 
lice, 23 Kan, 474). But the plaintiff had, in fact, 
no such right or power to transfer to the defend- 
ants, or to confer upon them, and nothing passed 
from her to them. She had, long before that 
time, transferred all her interest in the insurance 
policy to the defendants, and had at that time 
nothing to give them. Their right and power at 
that time to collect the amount of the insurance 
policy was ample and complete, without any sig- 
nature or assignment or release from her. Hence, 
their promise to her was wholly without consid- 
eration; or, perhaps, I might more properly say, 
wholly without any substantial consideration. It 
is true the plaintiff attached her signature to 
the instrument supposed to transfer or release her 
interest in the policy to the defendants; but her 
signature wasa mere incident to such supposed 
transfer or release. It was a mere incident to the 
supposed consideration, for which the defendants 
made their written promise, and was not the con- 
sideration itself. Therefore, the real considera- 
tion for the defendants’ promise having failed, no 
action can be maintained upon the promise; and 
the most that the plaintiff is entitled to recover, 
if she is entitled to recover anything, is a fair 
price for all the inconvenience and trouble that 
she has been put to in executing her signature to 
he instrument of supposed transfer or release. 





And this she may recover, not because of the de- 
fendants’ expressed written promise, but, inde- 
pendent of such promise, and upon an implied 
contract or promise, when it is shown that the 
real consideration for which the defendants made 
their written promise has failed. She can not then 
enforce the whole of such promise, simply be- 
cause of sume incident connected with the con- 
sideration which has not failed. 








WEEKLY DIGEST OF RECENT CASES. 


APDMIRALTY—LIMITED LIABILITY— COLLISION—IN- 

TERNATIONAL Law. 

1. The limited liability act of 1851, reproduced in 
the Revised Statutes in secs, 4282, etc., applies to 
owners of foreign as well as domestic vessels; and 
to acts done on the high seas, as well as in waters 
of the United States, except when a collision oc- 
curs between two vessels of the same foreign na- 
tion, or, perhaps, of two foreign nations having 
the same maritime law. 2. The maritime law of 
the United States, as found in the statute, is the 
same as the general maritime law of Europe, and 
is different from that of Great Britain in this. that 
the former gauges the liability by the value of the 
ship and freight after the loss or injury, and the 
latter by their value before their loss or injury, 
not exceeding £15 perton. 3. The nfaritime law 
is only so far operative as law in any country as it 
is adopted by the laws and usages of that country. 
4. The courts of every country will administer 
justice according to its laws, unless a different law 
be shown to apply; and this rule applies to trans- 
actions taking place on the high seas. If a colli- 
sion occur on the high seas between two vessels, 
controversies arising therefrom will be governed 
in the courts of this country by our laws, unless 
the two colliding ships belong to the sume foreign 
country, or, perhaps, to different countries using 
the same law, when they will be governed by the 
laws of the country to which they belong. 5. 
Ship-owners may avail themselves of the defense 
of limited responsibility by answer or plea, as by 
the form of proceeding prescribed by the rules of 
this court, at least so far as to obtain protection 
against the libellants, or plaintiffs in the suit. 
Those rules were not intended to restrict them, 
but to aid them in bringing into concourse those 
having claims against them arising from the acts 
of the master or crew. 6. [f the owners plead the 
statute, a decree may be made requiring them to 
pay into court the limited amount for which they 
are liable, and distributing said amount pro rata 
amongst the parties claiming damages. Such a 
proceeding in a court of admiralty would be an 
‘‘appropriate proceeding’’ under the statute. 7. 
It is not necessary that ship-owners should sur- 
render and transfer the ship in order to claim the 
benefit of the law. That is only one mode of re- 
lief. They may plead their immunity and, if 
found in, or confessing, fault, may abide a decree 
against them for the value of ship and freight, as 
found by the proofs. 8. The rule of damages, in 
case of goods lost or destroyed on the high seas by 
the fault of those in charge, is the price, or value, 
of the goods at the place of shipment, with all 
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charges of lading, insurance, and transportation, 
and interest at six per cent. per annum, but with- 
out any allowance for anticipated profits. 9. 
When the goods have no market value at the place 
of shipment, resort may be had to other means of 
ascertaining their actual value, such as the price 
which they usually bring at the port of destina- 
tion, with a fair deduction for profits and charges. 
National Steam Nav. Co. v. Dyer, U.S. S. C.,Oc- 
tober Term, 1881. 


AGENCY—BREACH OF DUTY—BURDEN OF PROOF. 

Where an action is brought against an agent who, 
having received money to be carried to his princi- 
pal, claims that the money is lost, the burden is 
on the agent to show that there was no breach of 
duty on his part; and this is to be determined 
upon consideration of all the circumstances; and, 
ordinarily, the question is one of mixed ‘aw and 
fact, and not merely of law. Darling v. Younker, 
S. C. Ohio, January 31, 1882. 

ATTORNEY AND CLIENT—AUTHORITY TO APPEAR. 

In such an action it appeared that on the 19th day 
of May, 1880, judgment by default was entered in 
the attachment case, C and M appearing as attor- 
neys for the plaintiff; that on July 17, the judg- 
ment was set aside upon motion, C and M again 
appearing as attorneys for plaintiff, and on Sep- 
tember 13, 1880, the motion to set aside the 
attachment was heard and decided, C and M still 
appearing as attorneys for plaintiff; and on the 
trial in May 14, 1881, the surety sought to prove 
that the plaintiff, in the attachment proceedings, 
had at the time no actual notice of the hearing of 
the motions to set aside the judgment and to dis- 
charge the attachment, and that C and M who ap- 
peared for him at such times, were not his 
authorized attorneys at thosetimes. eld, that 
the court did not err in refusing such testimony. 
[Opinion by BREWER, J.] Herr v. Reece, 8. C. 
Kan., March 15, 1882. 

BANKRUPTCY—EFFECT OF PROCEEDINGS UPON AT- 

TACHMENT. 

Proceedings in bankruptcy do not operate to, dis- 
solve an attachment issued from a State court and 
levied more than four months prior to filing a pe- 
tition in bankruptey. The debtor’s title passes to 
the assignee charged with the lien created by the 
attachment. Davis v. Friedlander, U.5.8.C., 
October Term, 1881. 

CONTRACT—CHARITABLE INSTITUTIONS—RIGHT TO 

RECEIVE FOR A GRATUITY. 

A charitable institution which has received, cared 
for and educated orphans, with the express un- 
derstanding that nothing was to be charged there- 
for, on the idea that they were without property, 
can not, on the discovery that they huve some 
estate, revoke its gratuity and recover on an im- 
plied assumpsvt for maintaining and educating 
them, in the absence of any concealment of the 
estate. St. Joseph’s Orphan Asylum v. Wolpert, 
Ky. Ct. App., February 16, 1882. 

CONTRACT — CONSIDERATION — NOTE 

COVER FORGERIES. 

A bank allowed a customer G to overdraw upon de- 
positing with them certain bills as security. G 
was afterwards convicted of forgery; andit was 
also afterwards discovered that the bills were 
forgeries. At the request of G and his family 
the bank gave up to the latter the forged bills in 
exchange for promissory notes by G and some rel- 
atives. G having become bankrupt, the bank 
claimed to prove for the amount of the overdraft 
and interest. The trustee rejected, but the cour 
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admitted, the proof. Held, on appeal, that the 
debt was founded on the original transaction— 
viz., the overdraft—and was not founded on a 
felony or on forbearance to prosecute; and that 
the proof must therefore be allowed. Ex parte 
Leslie, Eng. Ct. App., February 16, 1882. 


CONTRACT— CONSIDERATION — PRE-EXISTING IN- 

DEBTEDNESS. 

A pre-existing debt constitutes a valuable consid- 
eration, and one who takes a bill or note of 2a 
third party in payment of such a debt, is a bona 
Jide holder and unaffected by the equities between 
the antecedent parties of which he had no notice. 
Draper v. Cowles, 8. C. Kan., March 15, 1882. 


CONTRACT—MANUFACTURER SELLING GOODS NOT 

OF His OWN MAKE—IMPLIED WARRANTY. 

Where goods are ordered of a manufaeturer of those 
goods, who is not otherwise a dealer in them, the 
manufacturer must, in the absence of a stipula- 
tion or trade custom to the contrary, supply only 
goods of his own manufaeture. Johnson v. Rayl- 
ton, Eng. Ct. App. 


CONTRACT—WHAT AMOUNTS TO A BREACH. 


A mere notice of an intended breach of a contract is 
not of itself a breach. It may become soif ac- 
cepted and acted upon by the other party. Zuck 
v. Rafferty, 8. C. Pa., November 7, 1881. 


CRIMINAL LAW—ABSAULT WITH INTENT TO KILL— 
EVIDENCE—SELF-DEVENSE. 

In a trial upon an indictment charging the prisoner 
with shooting at the prosecuting witness, with 
malicious intent to kill, where evidence has been 
introduced tending to show that the act charged 
was committed by the accused at a time when he 
was being «ctually assaulted by the prosecuting 
witness with a dangerous weapon, it is compe- 
tent for the defense to prove that the general rep- 
utation of the prosecuting witness’ was that of a 
violent and dangerous man, and that such general 
reputation was known to the accused atthe time 
of the assault, as tending to support the plea of 
self-uefense. Upthegrove v. State, 8. C. Ohio, 
March 21, 1882. 

DaMAGES — WRONGFUL ISSUE OF ATTACHMENT— 

WHEN ACTION ACCRUES. 5 

An action to recover damages for the wrongful issue 
of an attachment is not prematurely commenced 
when commenced after the dissolution of the at- 
taehment and beforethe final determination ef the 
action in which the attachment was issued. 
{Opinion by Brewer, J.| Herr v. Reece, 8. C. 
Kan., March 15, 1882. 

EVIDENCE — SECONDARY EVIDENCE 

WRITING. 

Where the defendant testifies in his own behalf that 
he deposited in the United States Post-Office a 
postal card, properly directed to the plaintiff, and 
the plaintiff testifies that he never received such 
postal card: Held, that suflicient preliminary ey- 
idence has been introduced showing that the pos- 
tal card has been lost or destroyed, or placed be- 
yond the control of the defendant, to permit the 
defendant to introduce secondary evidence of its 
contents. Vancil v. Hagler, 8. C. Kan., March 
15, 1882. 

EVIDENCE—STATEMENTS AND ADMISSIONS—LIM- 

ITS OF THE RULE. 

Ordinarily, whenever it becomes important to prove 
that a man did any act, whatever he may have said 
about the act while it was being done, is admis- 
sible as part of the act. But this rule should not 
be unnecessarily extended, as it may enable a 
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party to make evidence for himself in the absence 
of his adversary. McDow v. Rabb, 8. C. Tex. 
Comr. of App., February 14, 1882. 

FRAUDULENT CONVEYANCE—PREEXISTING DEBTS 

—MARRIAGE RELATION AS A CONSIDERATION, 

1. Where one who is insolvent pays for land and 
causes it to be conveyed to another, without any 
consideration, the deed is fraudulent as to pre- 
existing debts, being in violation of the principles 
of the common law, and such a case seems also to 
be embraced by sec. 20, art. 1, chap. 68, Gen. 
Stats. 2. The marriage relation is not sufficient 
to uphold a settlement by husband upon the wife, 
as against preexisting creditors, where the hus- 
band was insolvent, or indebted to a material ex- 
tent at the time {t was made. Adams v. Orear, 
Ky. Ct. App., February 23, 1882. 

HUSBAND AND WIFE — MARRIED WOMAN A Co- 

PARTNER--LIABILITY OF HUSBAND. 

The mere fact that a married woman, with the 
knowledge and consent of her husband, enters in- 
toa co-partnership, does not make the husband 
liable for debts of the firm contracted Guring her 
membership. It is not error to allow an amend- 
ment striking out the name of the wife who 
has been originally sued as a co-partner with her 
husban* and others. Burgan v. Cahoon, 8. C. 
Pa., November 7, 1881. 

HUSBAND AND WIFE—CHATTEL GIFT TO WIFE— 

HUSBAND’S CREDITORS. 

Where plaintiff, a married woman, brought suit to 
recover possession of a mare from defendant, who 
claimed a lien upon the animal under the stable- 
keeper’s act, and asserted that she belonged, not 
to plaintiff, but to her husband: Held, 1. That a 
wife can take a chattel by gift from her husband. 
2. That it was a sufficient delivery by the husband 
to say in her immediate presence, ‘‘I will give her 
to you; she shall be yours,’’ though the property 
remained in the custody of the giver. 3. The 
gift was, therefore, valid, it not being shown to 
have been in fraud of creditors, the defendant not 
being a creditor at the time the gift was made, and 
it not being proved that plaintiff’s husband was 
then insolvent, or has become so since. 4. If de- 
fendant wished to assert his statutory right of 
lien, the duty was upon him to ascertain who was 
the real owner of the property. <Armitage v. 
Mace, N. Y. Superior Ct. 

INSOLVENCY—WHAT CONSTITUTES A FRAUDULENT 

PREFERENCE—JUDGMENT BY CONFESSION, 

The confession of a judgment to a bora Jide credit- 
or, even though it have the effect of giving hima 
preference over other creditors,is not a fraudulent 
disposition of an insolvent estate. Walker v. 
Marine Nat. Bank, 8. C. Pa., January 2, 1882. 

JUDGMENT—LIEN—NOTICE. 

A court of equity will not decree a judgment lien to 
be invalid on the ground of the want of legal no- 
tice to the defendant, where the plaintiff has not 
been guilty of misconduct and the defendant had 
actual knowledge of the pendency of the action, 
unless a meritorious defense to the action be 
shown. (Gifford v. Morrison, 8. C. Ohio, January 
31, 1882. 

NEGLIGENCE—MALPRACTICE OF SURGEON—CHARGE 

TO JURY. 

In an action against a physician for malpractice in 
the setting and treatment of a broken leg, the 
court, in charging the jury, said, inter alia: ‘‘The 
plaintiff, by his manner upon the stand, and his 
misfortune, has, no doubt, made inroads upon 
your sympathies—he certainly has upon mine, 





He is an intelligent man, and he appeared to be a 
candid witness upon the stand, so far as the court 
could observe.’ * * * * “If the plaintiff is 
entitled to a verdict, he ought to have it, not only 
as a remuneration for himself, but as a protection 
to the public generally; because, if he is entitled 
to a verdict and does not get it, it would have a 
strong tendency to make surgeons, no matter how 
skilful they might be, reckless in their manage- 
ment of a case of this kind, or any other surgical 
case.”? Held, to be error. Byles v. Hazlett, 8. 
C. Pa., January 9, 1882. 


PARTNERSHIP — DISCOVERY OF BOOKS OF FIRM— 

PARTNERSHIP ACCOUNTING. 

The petitioner, a son of S. A. Martine, deceased, 
and an infant, petitioned the court, through his 
guardian, for leave to examine the books of 8. A. 
Martine & Go., of which his father was a member 
during his life; and, also, the books of the suc- 
ceeding firm, alleging that such examination 
would disclose a fraud in the sale of the interest 
of his father to his co-partner, who is petitioner’s 
half-brother. Held, that though, as a general 
rule, the discovery of the books of a co-partner 
will not be permitted in an action against one of 
the co-partners, yet in this case, where the new 
tirm was, to a certain extent, a continuation of the 
old tirm, and one of the partners of the new firm 
succeeded to the interests of his deceased partner 
in the old tirm, and continued to be representative 
of its assets; and the other partner, who had for 
years been in the employment of the old firm, hav- 
ing purchased an interest in such assets and taken 
it subject to all the equities existing in reference 
to those assets, a discovery of the Dooks of both 
firms should be allowed, so far as they relate to 
the assets and subject-matter of the action, it not 
appearing that the discovery is unnecessary or 
unreasonable. Martine v. Albro, N. Y.Sup. Ct. 


PARTNERSHIP—FIRM LIABILITIRS — DISCHARGE IN 

BANKRUPTCY. 

1. Where one is a member of two tirms, discharge 
in bankruptcy from individual and firm liabilities 
of the one does not release him from firm debts 
and liabilities of the other. 2. One is not dis- 
charged from liabilities as a member of a firm, 
unless the debts and assets of that firm have been 
considered and adjudicated upon by the court. 
Perkins v. Fisher, Ky.Ct. App., January 14, 1882. 


PARTNERSHIP—EVIDENCE TO ESTABLISH. 

The evidence from which « jury may find that one 
has held himself out and acted as a partner, must 
be his acts in connection with the circumstances 
that were known to the plaintiff when he gave the 
credit; and not only must his acts have been such 
as to justify a reasonable belief that he was a 
partner; but to held him on that account,the jury 
must further find as a matter of fact that credit 
was given him as such. DBurgan v. Cahoon, 8. C. 
Pa., November 7, 1881. 

PLEADING—BLANKS-—-TIME OF THE ESSENCE OF THE 

ALLEGATION, 

Where dates are essential to the validity of the 
cause of action, » demurrer will be sustained if 
they are left blank. 73 Ind. 128; 68 Id. 271. In 
this case, the judgment was rendered on the —— 
day of ——, 1878, and plaintiff became the owner 
of the land on the —— day of ——, 187 -. This 
may have been before or after the rendition of the 
judgment, for it extends from the first day of 
January, 1870, to the last day of December, 1879. 
For aught that appears, some of the judgment de- 
fendants may have owned the land at the time 
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the judgment was rendered, and she have taker. 
it incumbered with such lien. First National 
Bank v. Deitch, 8. C. Ind., March 17, 1882. 


PRACTICE—PLEADING—MOTION TO MAKE PETITION 

MORE DEFINITE AND CERTAIN. 

Where the defendant files a motion, asking in gen- 
eral terms only that the plaintiff be required to 
make his petition more definite and certain, and 
such motion fails to point out any defects in the 
petition, and fails to make any suggestion in what 
respect the petition should be more specific, and 
such petition states facts sufficient to constitute a 
cause of action, the court commits no error in 
overruling the motion. Kerr v. Reece, 8. C. Kan., 
[Opinion by HorTON, C. J.] March 15, 1882. 

PRACTICE—TAKING THE CASE FROM THEJURY. 

Where the evidnnee is such that a court would not 
sustain a verdict that should find against it, it is 
not error for the court to practically rule that 
there was no disputed question of fact for the 
jury to determine, instead of submitting the evi- 
dence to the jury. Angier v. Eaton, 8. C. Pa., 
January 2, 1882. 

TRESPASS—SUBTERRANEAN ENCROACHMENT—COAL 

MINE—LIMITATIONS. 

The defendant, the lessee of a coal mine, worked 
over on to the land of an adjoining proprietor, 
and after taking out all the coal from the demised 
premises, surrendered his lease. The plaintiff 
having subsequently purchased the adjoining 
lands, in mining thereon, in ignorance of the 
overworking of the defendant, struck such work- 
ing, whereby the water from the abandoned mine 
fiooded the plaintiff’s mine. In an action by the 
plaintiff against the lessee to recover damages 
caused by the flooding—Held: 1. That the cause 
of action against the defendant is for the trespass 
in working over his line, and that he is not 
chargeable with creating and maintaining a nui- 
sance. 2. In the application of the statute of lim- 
itations there is no distinction between trespasses 
under ground and upon the surface; nor whether 
the cause of action is known or unknown to the 
plaintiff within the time limited by the statute. 
3. The bar to a recovery in an action for the tres- 
pass includes all the consequences resulting from 
such trespass. Williams v. Pomeroy Coal Co., 
S. C. Ohio, March 7, 1882. 

WILL—CONSTRUCTION OF DEVISE—LIFE ESTATE. 

A testator devised to his wife all his estate, giving 
her the right to sell any part of the same ‘ ‘for her 
separate use and benefit,’’ and provided that at 
her death any portion of his estate remaining un- 
disposed of should go to his three daughters, 
carefully directing that those who had received 
advancements should be charged therewith, and 
thus all made equal. Held: that the widow took 
only an estate for life, either in the property de- 
vised, or in its proceeds when re-inve sted, with 
the right to use so much of the princiyal as might 
be necessary to maintain her. Anderson v. Hail, 
Ky. Ct. App., February 16, 1882. 

WILL—UNDUE INFLUENCE—BURDEN OF PROOF. 

Where the chief beneficiary in a will was the confi- 
dential adviser of the testator, and was the main 
instrument in procuring the preparation and exe- 
cution of the will, he will be required to .prove 
affirmatively the circumstances connected with the 
drawing ot the will, that the testator was laboring 
under no mistaken apprehension as to the value 
of his property and the amount he was giving his 
confidential adviser, and that such gift was the 





free, intelligent act of the testator. Wilson’s Ap- | 
peal, S. C. Pa., March 13, 1882. 


RECENT LEGAL LITERATURE. 





UNITED STATES CrrcuIT CouRT REPORTS. Re- 
ports of Cases argued and determined in the 
Circuit and District Courts of the United States 
for the Sixth Judicial Circuit. By William 
Searcy Flippin, Reporter to the Circuit. Vol. 
1, 1859-1877. Chicago, 1881: Callaghan & Uo. 


From an advance copy of this volume, soon to 
be published, we learn that the new reporter has 
already brought up the arrears of unreported 
cases in the 6th Judicial Circuit, from as far back as 
1859 to April, 1877. The second volume, which is 
promised at an early day, will probably bring up 
these arrears to date, and complete the series 
which commenced with the six volumes of Mc- 
Lean’s Reports (published when this was num- 
bered the Seventh Circuit), and which was only 
partially continued in the two volumes of scatter- 
ing cases published as Bond’s Reports. Before the 
publication of this JOURNAL, the Federal Reporter 
and similar publications, the decisions in the 
Sixth Circuit did not often reach the profession. 
The lawyers in that circuit will be gratified at the 
prospect of hereafter receiving them with regu- 
larity. Mr. Flippin’s first volume contains 1any 
cases of much interest, including several import- 
ant opinions of the late lamented Circuit Judge 
Emmous. Eight cases in this volume involve 
various questions in insurance law. The re- 
porter’s selections have been made withcare. We 
miss, however,some valuable cases ; among them is 
Judge Emmon’s Opinion, delivered in 1876, in 
Globe Insurance Co. v. Cleveland Insurance Co., 
on the question of the effect of the bankrupt law 
of 1867 upon an unconditional assignment, with- 
out preferences, made just prior to the bankrupt- 
cy of the assignors. The affirmance of the judg- 
ment in 98 United States Reports (p. 366), on a 
technical question of jurisdiction, leaves Judge 
Emmons’ opinion standing as law for that circuit; 
and the question will again be of intense in- 
terest to the bar, so seon as a new bankrupt law 
shall be enacted. Though not concurring with 
Judge Emmons’ views on that question, we recog- 
nize his statement of them as most forcible and 
perspicuous. Reporter Flippin, in a note, says 
he has a copy of Judge Triggs’ opinion on the 
attorneys’ iron-clad oath, which, for historical 
reasons, might well have been presented in the 
regular series of reports. Several cases here re- 
ported are reprinted from the columns of this 
JOURNAL; and, in one instance, namely, Eiseman 
v. Judah, 4 Cent. L. J. 345, the compliment is paid 
us of reporting in full the editorial foot-notes 
which were appended to our report of that 
case. We acknowledge the compliment with our 
best editorial bow; though we regret to see that 
the last-named note is not credited to the proper 
volume and page of the JOURNAL, 





